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Court of Appeals of the District of Columbia 


Xo. 0131. 


Katherine M. Drier, Appellant, 

vs. | 

Orv T. Hklyering, ('ommissioner of Tutorilial Revenue. 


1 Docket Xo. 55669. 

Katharine M. Drier, Petitioner, 

I 

vs. 

Commissioner of Internal Revenue, Respondent. 
Appearances: j 

i 

For Petitioner: David A. Buckley, Jr., jEsq., (With¬ 
drawn) ; Herman J. Galloway, Esq. j 

For Respondent: Prew Savoy, Esq. 

i 

Docket Entries. ! 

1931. | 

Apr. 7. Petition received and filed. Taxpayer notified. 
(Fee paid.) 

Apr. 7. Copy of petition served on General Counsel. 
Sept. 9. Answer filed by General Counsel, j 
Sept. 21. Copy of answer served on taxpayer—General 
Calendar. 

1932. | 

Dec. 27. Hearing* set Jan. 26, 1933. j 

1933. ! 

Jan. 26. Hearing had before Mr. Marquette!, Division 1, 
called merits. Continued to 2/1/33. 

Jan. 26. Order of continuance to 2/1/33 entered. 

Feb. 1. Hearing had before Mr. Lansdon, Division 8, on 
merits. Submitted. 
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1933. 


Feb. 

CO 

t—h 

Apr. 

1. 

Apr. 

4. 

Mav 

•> 

18. 

Mav 

18. 

Mav 

* 

23. 

Mav 

* 

24. 

Mav 

27. 

June 

0. 

June 

13. 

July 

18 . 

Julv 

% 

20. 

Aug. 

9. 

Aug. 

12. 

Oct. 

18. 


Petitioner’s brief due 40 davs—Commissioner’s 

V 

brief due 20 days after petitioner’s brief. 

Transcript of hearing 1 Feb. 1, 1933 filed. 

Motion for extension to 4/10/33 to file brief and 
April 20 to file reply brief filed by General 
Counsel. 4/3/33 denied. 

Motion for extension to 5/15/33 to file brief filed 
by taxpayer. 4 5/33 granted. 

Motion that Board receive respondent’s brief at¬ 
tached thereto filed bv General Counsel. 

% 

Brief lodged. 

Notice of the withdrawal of David A. Buckley, 
Jr., counsel for taxpayer filed. 

Motion of May 18 granted. 

Motion for leave to file brief filed by taxpayer. 
Brief lodged. 5/29/33 granted. 

Motion for leave to file a memorandum reply to 
brief for petitioner—memorandum reply lodged 
—filed by General Counsel. 6/7/33 granted. 

Memorandum opinion rendered—Mr. Lansdon, 
Division 8. Decision will be entered under Rule 
50. 

Notice of settlement filed bv General Counsel. 

Hearing set Aug. 9, 1933 on settlement. 

Hearing had before Mr. Arundell, Division 7, on 
settlement under Rule 50. Not contested—re¬ 
ferred to Mr. Lansdon for decision. 

Decision entered—Mr. Lansdon, Division 8. 

Praecipe for appearance of Herman J. Galloway 
as counsel for petitioner filed. 


2 1933. 

Nov. 19. Petition for review by Court of Appeals for 
D. C. with assignments of error filed bv tax- 


payer. 

Dec. 10. Agreed praecipe filed. 
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United States Board of Tax Appeals. 

Docket Number 55669. 

Katharine M. Drier, Petitionek 

I 

v. 

Commissioner of Internal Revenue, Respondent. 

; 

Petition. 

Filed April 7, 1931. j 

The above named petitioner hereby petitions for a re¬ 
determination of the deficiencv set forth by the Commis- 
sioner of Internal Revenue in his Notice lot* Deficiencv, 
dated February 7, 1931, signed by J. C. Wilmer, Deputy 
Commissioner, and as a basis of this proceeding alleges as 
follows: 

! 

First: The petitioner is an individual taxpayer with 
address in care of Harold G. Aron, 49 Wall Street, New 
York, N. Y. ! 

Second: The Notice of Deficiency (a copy of which is 
attached hereto and marked “Exhibit A") yms mailed to 
the petitioner on February 7, 1931. 

Third: The taxes in controversy are income taxes for 
the calendar year 1928, with penalty assessed thereon and 
total the sum of $11,230.09. 

Fourth: The determination of tax set forth in the said 
Notice of Deficiency is based upon the following errors: 

1. The amount taxed is an award bv the Mixed Claims 
Commission on settled claims between the United States 
and Germany, and as such is not taxable. 

4 2. The amount taxed constituted an Ward by the 

Mixed Claims Commission and was in part said to be 
interest and in part said to be principal, and s^id part which 
constituted principal was not taxable. 

3. The amount of the aforesaid award termed interest 
was not taxable and the Commissioner erred jin regarding 
any amount as separate and distinct from the iprincipal. 

•i. The taxation of this amount constituted a taxation of 
capital and is not income, and is error. 
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5. The amount of said award as well as the alleged inter¬ 
est thereon are inseparable and constitute compensation for 
loss and as such are not taxable. 

6. The taxation of this award is an infringement upon 
the rights protected in the Treaty of Berlin, embodied in 
the Knox Porter Peace Resolution, and as referred to and 
settled under the Settlement of the War Claims Act of 
1928. 

7. That said amount received was on account of the total 
award much in excess thereof and being a part payment 
is inseparable whether termed interest or principal until 
the full amount thereof is repaid, determined or otherwise 
made definite and I made to constitute income, if at all. 

8. It is error to tax any part or all of the aforesaid award 
without deduction therefrom for all expenses and losses 
connected therewith, and the Commissioner erred in refus¬ 
ing to allow such deduction. 

9. It is error to tax any part of said award as a taxpayer 
is not upon an accrual basis and said award in total or any 
part thereof is not taxable until it constitutes net income. 

10. It is an error and in violation of the provisions of 
the Constitution to tax this award or any part or separa¬ 
tion thereof, such taxation by any statute of Congress be¬ 
ing in conflict with the provisions of the Treaties of the 


United States. 

5 11. It is error to tax anv principal or all or anv 

separable part or accrual of this award or interest 

or whatever it mav be termed, and it is contrarv to the Con- 

% 7 » 

stitution inasmuch as the said amount does not constitute 

income nor an amount in anv manner within the control 

» 

of the petitioner. 

12. The proposed assessment of penalty was in error as 
the petitioner was under no duty under the law to file a 
return and acted in good faith in such determination. 


Fifth: The facts upon which the petitioner relies as the 
basis of this proceeding are as follows: 

The petitioner has been granted an award as compensa¬ 
tion for lost capital and such award was granted to the 
Government of the United States by a Commission termed 
The Mixed Claims Commission appointed pursuant to the 
terms of the Treaty between the United States and Ger¬ 
many, dated August 10, 1922, with jurisdiction over all 
claims for loss or damage arising since July 31, 1914, in 
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i 

respect, to the United States and its nationals against the 
German Government or German Nationals. This Commis¬ 
sion made a partial award to the petitioner on which pay¬ 
ments were received in the vear 1928 on account of the 

* 

principal lost. There was no segregation pf interest or 
principal, and the petitioner was without po\Ver to control 
the extent, manner of payment, or any other detail thereof 
in respect to said award, nor, indeed, to receive such pay¬ 
ment without the consent of the Government of the United 
States as provided and granted under the Settlement of 
the War Claims Act of 1928, dated Mgrcli 10, 1928, 
(> Said award was in part as stated. 

i 

Wherefore the petitioner prays that this] Board may 
hear the proceeding and dismiss the claim for deficiency 
set forth by the respondent and for such other and further 
relief as may be proper in the premises. 

Dated, New York, N. Y. ! 

April (i, 1931. S 

DAVID A. BUCKLEY, J 

Counsel for Petitioner, 

49 Wall Street, 

I 

Borough of Manhattan, 

Neiv York City , N. Y. 

7 State of New York, 

County of Neiv York, ss: 

! 

I 

Harold G. Aron, being duly sworn, says: 

That he is the duly appointed attornev-in-jfact for the 
petitioner above named and that he is duly authorized to 
verify the foregoing petition; that an exact copy of the 
Power of Attorney under which he acts is attached to the 
petition herein and made a part thereof; that j he is acting 
pursuant to such power granted him under safd Power of 
Attorney and that such Power of Attorney has jnot been re¬ 
voked: that the petitioner is at the present jtime absent 
from the United States; that he has read thq aforegoing 
petition and is familiar with the statements contained 
therein and that the facts stated are true except as to those 
facts stated to be upon information and belief and those 
facts lie believes to be true; that the facts and allegations of 
the petition are based on statements, figures and documents 
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of which your deponent has knowledge and are the sources 
of deponent’s information and grounds of his belief. 

HAROLD G. ARON. 

Sworn to before me, this 6th day of April, 1931. 

[Seal of Harriet L. Hayes, Notary Public, Bronx 

County, N. Y.] 

HARRIET L. HAYES. 

Harriet L. Haves, Notary Public, Bronx County. Bronx 
Co. Clerk’s No. 36, Reg. No. 3211. N. Y. Co. Clerk’s No. 
452, Reg. No. 2-H-320. Commission expires March 30th, 
1932. 


8 Copy. 

Treasury Department, Washington. 
Office of Commissioner of Internal Revenue. 


Address Reply to Commissioner of Internal Revenue and 

Refer to —. 

Feb. 7, 1931. 

Mrs. Katherine M. Drier, 
e o Harold G. Aron, 

49 Wall Street, 

New York, N. York. 

Madam : 


You are advised that the determination of vour tax lia- 
hilitv for the vears(s) 1928 discloses a deficiency of 
$11,230.09, tax & penalty, as shown in the statement at¬ 
tached. 

In accordance with section 272 of the Revenue Act of 1928, 
notice is herebv given of the deficiency mentioned. Within 
sixty days (not counting Sunday as the sixtieth day) from 
the date of the mailing of this letter, you may petition the 
United States Board of Tax Appeals for a rede-rmination 

of vour tax liability. 

•• * 

However, if you do not desire to petition, you are re¬ 
quested to execute the enclosed agreement from and for¬ 
ward it to tlie Commissioner of Internal Revenue, Wash¬ 
ington, D. C., for the attention of IT:C:P-7. The signing 
of this agreement will expedite the closing of your return(s) 
by permitting an early assessment of any deficiency and 
preventing the accumulation of interest charges, since the 
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interest period terminates thirty days after! filing the en¬ 
closed agreement, or on the date assessment is made, which¬ 
ever is earlier; whereas if no agreement is jfiled, interest 
will accumulate to the date of assessment of thb deficiency. 
Respectfully, 

DAVID BURNET, 

C otyimissioner , 

By J. C. WILMiER, 

Deputy Commissioner. 


Enclosures: Statement. Form 882. Formi870. 


9 Copy. 

Statement. 

IT :E :Aj. JJL-17461. 

In re Mrs. Katherine M. Drier, c/o Harold jG. Aron, 49 
Wall Street, New York, New York. 

! 

Year. Total tax. Previously assessed. Delicieney.'i -~» r / c penalty. 

1928 $8,984.07 None $8,984.07 j $2,246.02 


Net Income. 


Payment received on August 1, 1928 on award by 
Mixed Claims Commission, United States ^nd 
Germany . j • $68,782.70 

Tax Computation. 


Taxable net income 


$68,782.70 


Less: 

Exemption . 

Balance subject to normal tax. 

Tax at 1 V 2 % on $4,000.00. 

Tax at 3% on $4,000.00 . 

Tax at 5% on $59,282.70. 

Surtax. 

Total tax . 

Less : 

Earned income credit. 

Correct tax assessable. 

25% penalty for failure to file a return 


1,500.00 

$67,282.70 

60.00 

120.00 

2,964.14 

5,853.05 

$8,997.19 


13.12 

$8,984.07 

2,246.02 
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Payment should not be made until a bill is received from 
the Collector of Internal Revenue for your district, and 
remittance should then be made to him. 

10 [Stamp:] United States Board of Tax Appeals. 
Filed Sep. 9, 1931. 

United States Board of Tax Appeals. 

Docket No. 55669. 


Katharine M. Drier, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Answer. 

The Commissioner of Internal Revenue bv his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Reve¬ 
nue, for answen to the petition filed in the above-entitled 
appeal, admits and denies as follows: 

First: Admits the allegations contained in paragraph 
First of the petition. 

Second: Admits the allegations contained in paragraph 
Second of the petition. 

Third: Admits the allegations contained in paragraph 
Third of the petition. 

Fourth: Denies that the Commissioner erred in the de¬ 
termination of the deficiency as alleged in subparagraphs 
1 to 12 inclusive, of paragraph Fourth of the petition. 

Fifth: Deniesi the allegations contained in paragraph 
Fifth of the petition. 

Denies generallv and specifieallv each and everv allega- 
tion contained in the taxpayer's pet it ion not hereinbefore 
admitted, qualified or denied. 

Wherefore, it is prayed that the taxpayer's appeal be de¬ 
nied. 

(Signed) ! C. M. CHAREST, 

General Counsel . 

Bureau of Infernal Bei'cnue. 

Of Counsel : 

PRFAV SAVOY, 

Sp ecial A11 o rn ey . 

Bureau of Internal Revenue. 


seb 9/2/31. 


I 
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i 

Stipulation of Facts Incorporated in Memorandum 

Opinion. 

United States Board of Tax Appeals. 

I 

Katherine M. Drier, Petitioner, 


V . 


Commissioner of Internal Revenue, Respondent. 

Docket No. 55669. j 

H. G. Aron, Esq., for the petitioner. 

Prew Savoy, Esq., for the respondent. 


Lansdon : 


Mem o randum Opinion . 


The respondent has determined a deficiency in income 
tax for the year 1928, in the amount ot* $8,984j.07 to which 
he has added a penalty of 25 per cent, or $2,246.02, for 
failure to file a return for the taxable year asj provided in 
Section 291 of the Revenue Act of 1928. Tlib only ques¬ 
tion submitted to the Board is whether interest on an 
amount awarded as damages by the Mixed Claijms Commis¬ 
sion, United States and Germany, was income as and when 
received in the taxable year. The proceeding was sub¬ 
mitted on a signal statement of facts which is accepted as 
our findings of fact, which is as follows: 

It is hereby stipulated and agreed, by and jietween the 
parties hereto, by their respective counsel, tliatj the follow¬ 
ing facts may be taken as true in the above entitled pro¬ 
ceeding without further proof and ltiav be used bv either 
party: j 

13 (1) In 1913, taxpayer acquired by virtue of the 

death of her husband, Baron Von Rosenberg, an 
estate at Bonnewitz, Saxonv, Germanv. On on about Mav 
10, 1918, the aforesaid property was seized bv Germany 
under the then existing German Exceptional jVVar Meas¬ 
ures. The property was sold on January 5, 19^0, with the 
approval of the Government of Germany. j 

(2) The claim was duly filed with the Mixed Cjlaims Com¬ 
mission, United States and Germany, for compensation on 
account of the loss sustained due to the seizure and sale 
of aforesaid. On January 14, 1925, the Mixed Claims Com¬ 
mission entered an award to the United States of America 
on behalf of petitioner in the sum of $48,000, together with 
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interest thereon at the rate of 5% a year from January 5, 
1920 to the date of payment. 

On August 1, 1928, the award of the Mixed Claims Com¬ 
mission having been duly certified to the Secretary of the 
Treasury, there was paid the sum of $68,782.70 on account 
of said award of Januarv 14, 1927). designated as follows 

« 4 


by the Treasury Department: 

A principal sum of $48,000 (before deducting 1 -j or \ r /< 
thereto, towit—the sum of $240) and interest paid on ac¬ 
count of said award in the sum of $21,128.34 (before de¬ 
ducting thereto, to wit—$105.04). 

On April 5, 1929, the Mixed Claims Commission entered 
an additional award, based upon the aforesaid loss due to 
the seizure and sale, of the aforesaid properties, in the 
amount of $250,000, together with interest thereon at the 
rate of 5% per year from May 10, 1918 to the date of pay¬ 


ment. 

The value of the real estate and buildings on the estate 

V 

at Bonnewitz and of the personal property received from 
the petitioner had a value in 1913 when acquired by peti¬ 
tioner of not less than $68,782.70. 


The parties agree that the only question submitted for 
our consideration is whether an interest award made by 
the Mixed Claims (’onnnission and received by the peti¬ 
tioner in the taxable year, in the amount of $21,128.34, was 
taxable income* in that vear. This agreement is based on 
the respondent's admission at the hearing and on brief 
that the principal amount of the award was no more 
14 than the value of the sequestered property at March 
1, 1913, and, therefore, was a return of capital in 
its entirety and not taxable. Adversely to the petitioner’s 
contention, we have heretofore decided that interest on the 


amount of an award by the Mixed Claims Commission is 
taxable income in the year in which it is received. Theo- 
date Pope Kiddle. 27 B. T. A. —: Marine Transport Co., 
28 B. T. A. —. • On this issue the determination of the 
respondent is affirmed. 

Since the petitioner introduced no evidence or explana¬ 
tion as to her failure to file an income tax return for the 
taxable year, the respondent's imposition of a penalty for 
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such failure must be affirmed to the extent o 
of the tax as recomputed under Rule 50. 

Enter: Entered Jun. 13, 1933. 

Decision will be entered under Rule 50. 

15 United States Board of Tax Appeals, jWashington. 

Docket No. 55069. j 

Katherine M. Drier, Petitioner, i 

i 



Commissioner of Internal Revenue, Respondent. 

Decision. 

Pursuant to the Memorandum Opinion enteijed June 13, 
1933, the respondent filed a computation undeij Rule 50 on 
July 18, 1933. Due notice having been given tcj the parties 
and the proceeding having been called for settlement from 
the Day Calendar of August 9, 1933, at wliicl^ time there 
was no objection to the computation filed, it is! 

Ordered and decided: That the corrected tjax liability 
and penalty for failure to file return are as follows: 


. i 


Year. Corrected tax liability. Penalty 

1928 $1,014.1 (i $253.54' 


[Seal 1'. S. Board of Tax Appeals. 



Enter: 


Entered Aug. 12, 19 


*>•> 

•)#), 


W. C. LAXSDOX, 

i * 

Member 
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United States Board of Tax Appeals 1 ,. 
Docket Xo. 55669. 


Katherine M. Drier, Petitioner, 

v. 

l 

Commissioner of Internal Revenue, Respondent. 

Petition for Review by the Court of Appeal$ of the 

District of Columbia. 

* I 

Filed Nov. 10, 1933. j 

i 

The petitioner in this case, by her attorney, h'ereby files 
her petition for a review by the Court of Appeals of the 


i 

I 


12 


KATHERINE M. DRIER VS. 


District of Columbia of a decision entered by the Board of 
Tax Appeals on August 12, 1933, determining a deficiency 
in the petitioner's Federal income taxes for the calendar 
year 1928 in the amount of $1,014.16, plus interest thereon 
and a penalty of $253.54, and respectfully shows: 

First: The petitioner is a resident of the City of Wash¬ 
ington, in the District of Columbia, but is temporarily so¬ 
journing in France. 

Second: The controversy involves the proper determina¬ 
tion of the petitioner's liability for Federal income taxes 
for the calendar vear 1928. 

The petitioner was formerly the wife of a German 

17 subject who died several years ago. During the late 
World War she owned properties located in Ger- 

manv. On account of the death of her former husband, 
petitioner had, at the time of the entrance of the Tinted 
States into the World War, again become an American 
citizen, and during said war the German Government 
seized and sold the properties in Germany so owned by 
petitioner. After the end of the war, petitioner, as an 
American citizen, tiled a claim against Germany before 
the Mixed Claims'Commission, Germanv and the United 
States, for compensation on account of the loss sustained 
due to the seizure and sale of said property by Germany. 
On January 14, 1926. said Mixed Claims Commission en¬ 
tered an award to the United States of America on behalf 
of petitioner in the sum of $48,000, together with interest 
thereon at live per cent per annum from January 5. 1920. 
to the date of payment. On August 1, 1928. the award of 
the Mixed Claims Commission having been duly certified 
to the Secretary of the Treasury there was paid on account 
of said award the sum of $68,782.70, which sum was desig¬ 
nated as follows by the Treasury Department: A principal 
sum of $48,000 (before deducting one-half of one per cent 
thereof, to wit, $240.00), and interest on said award in the 
sum of $21,128.34 (before deducting one-half of one per 
cent thereof, to wit, $105.64). On April 5, 1929, the said 
Mixed Claims Commission entered an additional award 
based upon the aforesaid loss by petitioner due to the 
seizure and sale of said properties in the amount of 

18 $250,000, together with interest thereon at five per 
cent per annum from May 10, 1918. The value of 

the properties owned by petitioner, so seized and sold by 
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Germany in 1913 when acquired by petitioned was not less 
than $68,782.70. j 

The Commissioner of Internal Revenue assessed against 
petitioner a deficiency tax for the calendar jvear 1928 of 
$8,984.07, plus interest thereon, and a twenty-five per cent 
penalty of $2,246.02, which said tax and penalty were com¬ 
puted upon the basis of considering the entire amount of 
the payment of $68,782.70 received by petitioner under the 
award of the Mixed Claims Commission as income for the 
calendar year 1928. The petitioner thereupon appealed 
to the Board of Tax Appeals of the United States and after 
a hearing said Board of Tax Appeals determined that the 
amount of $48,000 designated by the Treasury in its pay¬ 
ment as principal was not income to petitioner and should 
not be made the subject of income tax, but th<|it the sum of 
$21,128.34 paid to petitioner on account of sajd award and 
designated bv the Treasure as interest was ihcome to the 
petitioner and should be made the subject of an income 
tax. it therefore determined the proper deficiency assess¬ 
ment against petitioner for said calendar year to be the 
sum of $1,014.16, and added thereto a twentyJfive per cent 
penalty of $253.54. The decision of the Board of Tax Ap¬ 
peals determining such deficiency assessment ^Jvas rendered 
on August 12, 1933. j 

19 Third: The petitioner being aggrieved by the 
action of the Board of Tax Appeals in j holding and 
determining that any part of the $68,782.701 received by 
petitioner in the calendar year 1928 on account of said 
award by said Mixed Claims Commission was! income and 
should be made the subject of income tax desires to obtain 
a review of the action by said Board of Taxj Appeals in 
rendering said decision and making said determination. 

Fourth: The petitioner assigns as error t(ie following 
acts of the Board of Tax Appeals: 

i 

1. The entrv of the decision of August 12,11933, deter- 
mining that any part of said sum of $68,7S2.70j received by 
petitioner in the calendar year 1928 on account of the 
award by said Mixed Claims Commission was income of 
petitioner and should be subjected to income tax. 

2. The determination by the United States Bpard of Tax 
Appeals and the entry of the decision of August 12, 1933, 
holding that said sum of $21,128.34 received by petitioner 
during the calendar vear 1928 on account of the award of 
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said Mixed Claims Commission was income of petitioner 
and it should be made the subject of income tax for the 
calendar vear 1928. 

3. The determination of said Board of Tax Appeals that 
petitioner should be required to pay a deficiency tax for 
the vear 1928. 

4. The refusal of the Board of Tax Appeals to hold that 

no part of the money of said sum of $68,782.70 
20 received by petitioner during the calendar year 
1928 on account of the award of said Mixed Claims 
Commission was income. 

5. The refusal of the Board of Tax Appeals to hold that 
until petitioner had received more than the 1913 value of 
the properties so seized and sold by Germany any moneys 
received on accoiint of an award bv the Mixed Claims Com- 
mission based upon such loss by petitioner were not in¬ 
come and not subject to any income tax. 

6. The determination by the United States Board of Tax 
Appeals that there should be a deficiency assessment 
against petitioner in the sum of $1,014.16 for the calendar 


vear 

7. The determination by said Board of Tax Appeals that 
a penalty of $253.54 should be assessed against petitioner 
for the vear 1928. 

8. The refusal by said Board of Tax Appeals to deter¬ 
mine that petitioner was not legally liable for any deficiency 
assessment in her income tax for the calendar vear 


9. The refusal by the Board of Tax Appeals to determine 
that petitioner was not liable to the imposition of any pen- 
alt v with reference to her income tax for the vear 1928. 

HERMAN J. GALLOWAY, 


Counsel for Petitioner, 
728 17/// St. N. JI\. 


i 

County of New York, 

State of New York, ss : 


Washington, D. C. 


Harold G. Aron being first duly sworn says that 
21 he is the attorney in fact for the above-named peti¬ 
tioner and as such is authorized to verify the fore¬ 
going petition for review; that he has read said petition for 
review and is familiar with the statements contained 
therein, and that the statements made are true to the best 
of his knowledge and belief. 


HAROLD G. ARON. 
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Subscribed and sworn to before me this 3^st day of Oc¬ 
tober, 1933. 

[seal.] JOSEPH T. BljlOWN, 

Notary Public. 

Service of a copy of the foregoing* acknowledged this 
10th dav of November, 1933. | 

(S.) H. BARRETT PRETTYMAX. 

[Stamp:] United States Board of Tax Appeals. 
Filed Dec. 16, 1933. 
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Before the United States Board of Tax Appeals. 

Docket No. 55669. j 

Katherine M. Drier, Petitioner,! 

v • 

Commissioner of Internal Revenue, Respondent. 

To the Clerk of the United States Board of Ta^c Appeals: 

Please prepare a transcript of record in thi4 cause on or 
before December 30, 1933, transmit the samejto the Clerk 
of the Court of Appeals of the District of Columbia, and 
include in said transcript copies, duly certified as correct, 
of the following documents: 

! 

1. The docket entries of proceedings before jtlie Board. 

2. The petition and all amendments thereto.! 

3. The answer to the petition. 

4. The stipulation of facts. (See Memorandum Opinion.) 

5. Opinion of the Board promulgated June 13, 1933. 

6. Order of final determination entered August 12, 1933. 

7. Petition for review filed by the petitioner, together 

with acknowledgment of service thereof.! 

23 8. This praecipe. j 

The foregoing transcript to be prepared conformably to 
the law and rules of the Court of Appeals of ^he District 
of Columbia. 

HERMAN J. GALLOWAY, 

Counsel for Petitioner, 

728 Seventeenth St .,j N. IF., 
Washington, I). C. 

There is no objection on the part of the respondent to 
this praecipe, and there is no counter praecipe. 

E. BARRETT PRETTY^AN, 

Counsel for Respondent. 
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KATHERINE M. DRIER VS. 


24 United States Board of Tax Appeals, Washington. 

Docket Xo. 55669. 

Katharine M. Drier, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Certificate. 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 23, in¬ 
clusive, contain and are a true copy of the transcript of 
record, papers, and proceedings on tile and of record in 
my office as called for by the Pnvcipe in the appeal (or 
appeals) as above numbered and entitled. 

In testimony whereof, I hereunto set mv hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 28th day of 
Dec., 1933. 

[Seal Board of Tax Appeals.] 

I B. D. GAMBLE, 

Clerk, United States Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. Xo. 6131. 
Katherine M. Drier, Appellant, vs. Guy T. Helvering, Com¬ 
missioner of Internal Revenue. Court of Appeals, Dis¬ 
trict of Columbia. Filed Dec. 30, 1933. Henry W. Hodges, 
Clerk. 
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Katherine M. Drier, Appellant, 

v. 

Guy T. Helvering, Commissioner of Internal 

Revenue. 


Appeal From Board of Tax Appeals. 


BRIEF FOR THE APPELLANT. 


Statement of Facts. 

This is an appeal from a decision of the Board of Tax 
Appeals entered on August 12, 1933, determining a 
deficiency in the income tax of the appellant for the 
year 1928 in the sum of 81,014.16, and a penalty of 
8253.54 (R. 11). The decision was entered pursuant 
to a memorandum opinion of the Board of Tax Appeals 
rendered on June 13, 1933 (R. 9-11). The appellant 
duly filed a petition for review by this court (R. Ilyl4) 
and in such petition made various assignments of error 
which will be hereinafter more fully set out and dis¬ 
cussed. 

The facts in the case were stipulated by the parties 
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and the facts as stipulated were made a part of the 
memorandum opinion and thereby became the findings 
of fact by the Board of Tax Appeals (R. 9, 10). The 
facts so stipulated show that in 1913 the appellant 
acquired by virtue of the death of her husband an 
estate in Germany, and that on or about May 10, 1918, 
such property was seized by Germany under the then 
existing German Exceptional War Measures, and was 
sold on January 5, 1920, with the approval of the 
Government of Germany (R. 9); that the appellant 
duly filed a claim with the Mixed Claims Commission, 
United States and Germany, for compensation on 
account of losses sustained by her due to the seizure 
and sale as aforesaid, and that on January 14, 1925, the 
Mixed Claims Commission entered an award to the 
United States on behalf of the appellant in the sum of 
$48,000 together with interest thereon at the rate of 
five per cent per annum from January 5th, 1920, to the 
date of payment (R. 9, 10): that on August 1, 1928, 
the award of the Commission having been duly certified 
to the Secretary of the Treasury, there was paid on 
account of said award the sum of $68,782.70, which 
payment was designated as follows by the Treasury 
Department: A principal sum of $48,000 (before deduct¬ 
ing one-half of one per cent thereof, to wit, $240.00), 
and interest on said award in the sum of $21,128.34 
(before deducting one-half of one per cent thereof, to 
wit, $105.64) (R. 10). On April 5, 1929, the Mixed 
Claims Commission entered an additional award based 
upon the aforesaid loss due to the seizure and sale of the 
aforesaid properties in the amount of $250,000, to¬ 
gether with interest thereon at the rate of five per cent 
per annum from May 10, 1918, to the date of payment. 
The value of the real estate and buildings on the estate 
and of the personal property owned by appellant and 
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so seized and sold, as aforesaid, in 1913 when acquired 
by appellant, was not less than §68,782.70 (R. 10), 
which was the sum received by appellant in 1928 on 
account of the award by the Mixed Claims Commission. 

The appellant filed no income tax return for the y6ar 
1928, but on February 7, 1931, the Commissioner of 
Internal Revenue made a deficiency assessment for 
said year in the sum of 88,984.07, and added a twenty- 
five per cent penalty of 82,246.02 for the failure to file 
a return (R. 7). In the computation of the deficiency 
assessment, the Commissioner of Internal Revenue 
considered the entire amount paid upon this awarc^ in 
1928 of 868,782.70 as taxable income of appellant during 
the calendar year of 1928 (R. 7). The appellant tiok 
an appeal from this deficiency assessment to the Board 
of Tax Appeals, and before the Board the Commis¬ 
sioner of Internal Revenue admitted that the principal 
amount of the award was not more than the value of 
the sequestered property at March 1, 1913, and there¬ 
fore was a return of capital in its entirety and not 
taxable (R. 10). This left as the only question befpre 
the Board as to whether the amount paid in excess! of 
848,000, the principal amount of the award, was income 
to the appellant, the appellant contending that none 
of the amount paid upon the award w*as income and |he 
Commissioner contending that all of the amount in 
excess of the principal sum of 848,000 was income. T^he 
Board held that 821,128.34, being the excess of fihe 
amount of the payment over 848,000, was interest qnd 
was income of petitioner. It accordingly determined 
a deficiency tax upon that amount in the sum of 
81,014.16, and a twenty-five per cent penalty thereon 
in the sum of 8253.54 (R. 10, 11). 

The appellant now contests the correctness of the 
decision of the Board of Tax Appeals. 
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Errors Assigned. 

1. The; entry of the decision of August 12, 1933, 
determining that any part of said sum of $6S,7S2.70 
received by petitioner in the calendar year 1928 on 
account of the award bv said Mixed Claims Commis- 
sion was income of petitioner and should be subjected 
to income tax. 

2. The determination by the United States Board 
of Tax Appeals and the entry of the decision of August 
12, 1933, holding that said sum of 821,128.34 received 
by petitioner during the calendar year 1928 on account 
of the award of said Mixed Claims Commission was 
income of petitioner and it should be made the subject 
of income tax for the calendar year 1928. 

3. The determination of said Board of Tax Appeals 
that petitioner should be required to pay a deficiency 
tax for the year 1928. 

4. The refusal of the Board of Tax Appeals to hold 
that no part of the money of said sum of $68,782.70 
received by petitioner during the calendar year 1928 
on account of the award of said Mixed Claims Commis¬ 
sion was income. 

5. The refusal of the Board of Tax Appeals to hold 
that until petitioner had received more than the 1913 
value of the properties so seized and sold by Germany 
any moneys received on account of an award by the 
Mixed Claims Commission based upon such loss by 
petitioner iw’ere not income and not subject to any 
income tax. 

6. The determination by the United States Board 




of Tax Appeals that there should be a deficiency assess¬ 
ment against petitioner in the sum of $1,014.1(^ for 
the calendar year 192S. 

7. The determination by said Board of Tax Appeals 
that a penalty of $253.54 should be assessed against 
petitioner for the year 1928. 

8. The refusal by said Board of Tax Appeals to 
determine that petitioner was not legally liabld for 
any deficiency assessment in her income tax foij the 
calendar year 1928. 

9. The refusal by the Board of Tax Appeals tq de¬ 

termine that petitioner was not liable to the imposition 
of any penalty with reference to her income tax for the 
year 1928 (R. 13, 14). j 

The Question. 

The question involved is whether under the Revenue 
Act of 1928 appellant had any taxable income beqause 
of the payment on the award of the Mixed Claims 
Commission until appellant had received more j;han 
the value of the properties lost by her on account of 
which loss the awards against Germany were madb by 
the Mixed Claims Commission. j 

i 

The Statutes. 

The pertinent provisions of the Revenue Act of |l928 
(Chap. 852,45 Stat. 795; Chap. 24, Title 26, U. S. d. A.) 
are the following: 

i 

Section 11: j 

“There shall be levied, collected, and paid for each 
taxable year upon the net income of every individual 
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a normal tax equal to the sum of the following” (here 
follows a statement of rates). 

Section 21: 

“ 'Net income' means the gross income computed 
under section 22, less the deductions allowed by section 
23.” 

Section 22: 

“ 'Gross income* includes gains, profits, and income 
derived from salaries, wages, or compensation for 
personal service, cf whatever kind and in whatever 
form paid, or from professions, vocations, trades, 
businesses,: commerce, or sales, or dealings in property 
whether real or personal, growing out of the ownership 
or use of or interest in such property: also from interest, 
rent, dividends, securities, or the transaction of any 
business carried on for gain or profit, or gains oi profits 
and income derived from any source whatever.” 

ARGUMENT. 

None of the Money Received by the Appellant in 192S 

upon the Award of the Mixed Claims Commission 

was Income. 

The sixteenth amendment to the Constitution, 
under which all Federal income tax laws are enacted, 
permits the laying of a tax upon income from whatever 
source derived. 

The Revenue Act of 1928 lays a tax upon net income 
and states that net income is computed by deducting 
from gross income the deductions permitted by the 
statute. 

The Supreme Court of the United States has stated 
that income may be defined as the gain derived from 
capital, from labor, or from both combined, provided 
it be understood to include profit gained through a sale 
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or conversion of capital assets ( Eisner v. Macomber, 
252 U. S. 189, 207; Doyle v. Mitchell Bros. Company, 
247 U. S. 179, 185; see also Burnet v. Logan , 283 U. S. 
404). The entire proceeds of a conversion of capital 
assets are not to be treated as income. Only th$ gain 
is income. In order to determine whether there has 
been a gain or a loss in the conversion of property, 
we must withdraw from the gross proceeds of the 
conversion an amount sufficient to restore the capital 
value that existed at the pertinent date ( Doyle v. 
Mitchel Bros. Co ., 247 U. S. 179, 1S4, 185). 

Therefore, in order to arrive at taxable incoffie, we 
must first take gross income and deduct from that the 
deductions allowed by law to find a net taxable inbome, 
and in arriving at the gross income we are to include 
only the gain derived from the conversion of property. 
Until the value of the property which is converged is 
restored, there is no gain and no amount except the 
gain should be included in gross income. 

The properties involved in this case had been seized 
and sold by Germany during the war. They | were 
taken from the appellant against her will. Subse¬ 
quently, the Mixed Claims Commission entered awards 
in which an attempt was made to grant compensation 
for the losses sustained by such taking of appellant’s 
property. This constituted an involuntary conversion 
of the property from one form to another. Until the 
capital was restored, there was no gain from such 
conversion. If there was a gain derived in such; con¬ 
version over the value of the capital, such gain iiiight 
well under the above decisions be considered as income 
and included in the gross income for the given ybar in 
winch received, but until and unless there was a| gain 
derived there was no income which could be taxed under 
the Revenue Act of 1928. 
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The facts stipulated by the parties and found by the 
Board of Tax Appeals show conclusively that the 
value of the property at the time acquired by the ap¬ 
pellant and on March 1, 1913, was no less than 
$6S,7S2.70 (R. 10). During the year 1928, the appel¬ 
lant received on account of said properties the sum of 
868,782.70. Under the stipulated facts, the appellant 
did not receive more than the value of the property 
which she had lost, and which had been subjected to 
this involuntary conversion. Under the decisions of 
the court, above cited, until she had received more than 
the value of the property, there was no income. 

It is therefore respectfully submitted that there was 
no gross income and therefore no net or taxable income 
resulting to the petitioner in the year 1928 on account 
of the award of the Mixed Claims Commission and 
that the determination bv the Commissioner or the 
Board of Tax Appeals that any part of the payment 
received on account of the award was income is errone¬ 
ous and should be reversed. 

It is recognized that various tribunals have held that 
in certain instances interest on judgments may be 
taxable income depending upon the circumstances of 
the case, but it is respectfully submitted that even if 
any part of the award of the Mixed Claims Commis¬ 
sion or the payment thereon is properly considered as 
interest, no part thereof can be properly considered as 
taxable income. A judgment rendered in domestic 
courts is theoreticallv consensual and from time 
immemorial has been regarded as essentially a contract 
arising by operation of law. The situation with which 
the Mixed Claims Commission, United States and 
Germany, deals gives rise to no element to which such 
principles may be applied. When one falls into the 
relation of creditor or debtor in private affairs, he 
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thereby, by implication of law, agrees that his jdebt 
may take the form of a judgment according to let loci 
contractus. It is a part of the bargain by whicfi he 
assumes the status of creditor and, hence, if his jdebt 
is not paid and it is reduced to judgment, the resulting 
judgment on his contract and, by implication of j law, 
the interest which the law’ attaches to such judgment is 
clearly income as w'ould be interest which attached to 
the original debt, if it w’ere expressed in the form; of a 
promissory note. In some instances w’hen property 
is taken under condemnation, the same reasoning 
applies, since it may be contended w r ith some force jthat 
citizens hold their property under an implied agreement 
that the sovereign may take it upon payment of; just 
compensation, and therefore that- the debt expressed in 
the condemnation aw’ard and the interest on the debt 
expressed in such award is analogous to interest on 
bonds which might have been received from the sover¬ 
eignty at the time the property w’as taken, but no guch 
principle or reasoning can be applied to an award of the 
Mixed Claims Commission growing out of acts of a 
foreign sovereignty by which an American citizenj has 
been deprived of property in Germany. Certainly, bjy no 
stretch of theory, can it be said that an American 
citizen ow’ned property in Germany under an implied 
agreement that German officials could take it by force 
or fraud and, therefore, any award resulting therefor 
is totally lacking in any consensual qualities. It j can 
not be said that one takes property in a foreign country 
subject to international law’ and civilized nations Ijiave 
generally abandoned the principle. It can in no spnse 
be said, under the circumstances of this case, that the 
aw’ard of the Mixed Claims Commission has any con¬ 
sensual character or attributes and the reasons urider- 


! 


i 
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lying any decisions holding that interest upon judg¬ 
ments is taxable income do not exist in this case. 

The Commissioner contends that the designation by 
the Treasury Department of the payment as “a princi¬ 
pal sum of 848,000 (before deducting one-half of one 
per cent thereof, to wit, 8240.00) and interest on said 
award in the sum of 821,128.38 (before deducting one- 
half of one per cent thereof, to wit, 8105*64) ” requires 
the consideration and treatment of the sum designated 
as interest as income in the taxable year 1928. With 
this contention, appellant disagrees for several reasons. 

In the first place, even if it is considered that the 
Mixed Claims Commission determined the value of the 
property to be 84S.000, such determination is not 
binding upon this Court and is of no consequence in 
face of the stipulation by the parties and the finding 
by the Board of Tax Appeals based thereon that the 
value of the property was no less than 868,782.70. The 
designation of the payment by the Treasury Depart¬ 
ment as a part principal and another part interest is of 
no consequence since the sum received in 1928 was not 
in excess of the value of the property converted. 

In the next place, even if the determination by the 
Board of Tax Appeals of the value of the property be 
considered to be $4S,000, that is of no consequence 
here. It is undisputed and undeniable that the appel¬ 
lant received only 868,782.70 in 192S and that the value 
of the property at the pertinent date which is the 
equivalent to the cost to the appellant was no less than 
868,782.70. The determination by the Mixed Claims 
Commission was the determination of the value at the 
date of the loss and not the determination of the value 
at the date of acquisition or the cost to the appellant. 

We are to consider here whether there was any 
payment in 1928 in excess of the cost or value at the 
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date of acquisition, and not to consider whether there 
was any payment in 1928 in excess of the valud at the 
date of the loss or the conversion. Clearly, th^re was 
no excess of payment in 1928 over the value at the 
date of acquisition by appellant, and, therefore, there 
was no gain or taxable income in such payment' 

The appellant further contends that the entir^ award 
by the Mixed Claims Commission in this caise was 
intended to restore to appellant the capital lost, and 
that no part of that award even though it may have 
been designated by the Treasury Department aS inter¬ 
est was in fact income or in excess of a returp of the 
capital lost. 

An examination of certain administrative decisions 
of the Mixed Claims Commission makes clear the; nature 
of the awards which were entered. These decisions 
appear in the official reports of the Commission as an 
international tribunal and this Court will therefore 
take judicial notice of the same. 

Administrative Decision No. I (Decisions, j Mixed 
Claims Commission, United States and Germany, 
pages 1, 2) determines that Germany must pay to citi¬ 
zens of the United States: 

“ (B) all damages suffered by American nationals 
during the period of belligerency caused by: 

•ji: * * * * * * | * 

“(2) Germany or her Allies and falling witjiin the 
following categories: 

* sis sic | * 

“(e) damage in respect of all property * * *; when¬ 
ever situated, which has been carried off, seized, in 
jured, or destroyed, on land, on sea, or from thejair.” 

Administrative Decision No. Ill, among other 
things, holds that: 
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“ There is no basis for awarding damages in the nature 
of interest where the loss is neither liquidated nor the 
amount thereof capable of being ascertained by compu¬ 
tation merely. In claims of this class no such damages 
will be awarded, but when the amount of the loss shall 
have been fixed by this Commission the award made 
will bear interest from its date. To this class belong 
claims for losses based on personal injuries, death, 
maltreatment of prisoners of war, or acts injurious to 
health, capacity to work, or honor. 

“But where the loss is either liquidated or the 
amount thereof capable of being ascertained with 
approximate accuracy through the application of 
established rules by computation merely, as of the time 
when the actual loss occurred, such amount, so ascer¬ 
tained, plus damages in the nature of interest from the 
date of the loss, will ordinarily fill a fair measure of 
compensation. To this class, which for the purpose of 
this opinion will be designated ‘property losses,' belong 
claims for property taken, damaged, or destroyed. 

“Consideration will first be given to 

“ Claims for Property Losses Arising During the Period 

of Neutrality. 

“These in turn divide into 

“ (a) claims for property taken, 

“ (2) claims for property destroyed, and 
“ (3) claims for property injured or damaged but 
neither taken nor destroved. 

“There are pending before the Commission numerous 
claims put forward by the United States on behalf of 
its nationals, in which compensation is sought for losses 
suffered by them through the taking of their property 
during the period of neutrality by Germany or her 
agents, and during the period of belligerency by Ger¬ 
many or her allies. The German Agent contends that 
the property was lawfully taken in each case as a war 
measure. Whether or not the property was taken for 
the needs of Germany in the prosecution of the war, 
in the exercise of the right of angary or otherwise, 



whether taken during the period of neutrality cir the 
period of belligerency, whether taken in German 
territory, in territory occupied by Germany or her 
allies, or elsewhere, it will, for the purposes of this 
opinion, be assumed that it was in each case tal^en in 
conformity to the laws of war. This Commission, 
however, is not directly concerned with examining the 
quality of the acts causing the losses on which these 
claims are based, inasmuch as under the terms <^f the 
Treaty of Berlin Germany’s obligation to pay is fbied. 

“The provisions of the Armistice require ‘Reparation 
for damage done/ Throughout the Treaty of Berlin 
the provisions fixing Germany’s pecuniary liabilities 
express the measure of her obligation in terrps of 
‘compensation’ or ‘reparation.’ As pointed out by 
this Commission in that part of its opinion irj The 
Lusitania Cases dealing with exemplary damages, 
pages 28-31, while there is no warrant in the Treaty of 
Berlin for the assessment of any penalty against 
Germany she is obligated (save where limited by the 
Treaty terms) to make full, adequate, and corpplete 
compensation or reparation for all losses sustained by 
American nationals falling within its terms. ! The 
ascertainment of the amount of such compensation is a 
judicial function—the task of this Commission. 

“Applying the principles announced in Adihinis- 
trative Decision No. II at pages 7-8, the Commission 
holds that in all claims based on property taken and not 
returned to the private owner the measure of darpages 
which will ordinarily be applied is the reasonable 
market value of the property as of the time and jplace 
of taking in the condition in which it then wasj if it 
had such market value: if not, then the intrinsic lvalue 
of the property as of such time and place. But as 
compensation was not made at the time of taking, the 
payment now or at a later day of the value which the 
property had at the time and place of taking would not 
make the claimant whole. He was then entitled to a 
sum equal to the value of his property. He is now 
entitled to a sum equal to the value which his property 
then had plus the value of the use of such sum fcjr the 
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entire period during which he is deprived of its use. 
Payment must be made as of the time of taking in 
order to meet the full measure of compensation. This 
measure will be met by fixing the value of the property 
taken as of the time and place of taking and adding 
thereto an amount equivalent to interest at 5% per 
annum from the date of the taking to the date of 
payment. This rule the Commission will apply in all 
cases based on property taken during the period of 
neutrality.” i (Decisions, Mixed Claims Commission, 
pp. 62, 63.) 


This same decision determined that: 

“ Claims for Property Losses Arising During the Period 

of Belligerency . 

“As is apparent from this Commission's Adminis¬ 
trative Decision No. I, Germany’s financial obligations 
for damages suffered by American nationals during 
the period of belligerency cover losses sustained by 
such nationals caused not only by the acts of Germany 
or her agents but also, in designated classes of claims, 
by the allies, of Germany or by any belligerent. This 
liability of Germany, broader during the period of 
belligerency than during the period of neutrality, is 
fixed by those provisions of the Treaty of Versailles 
stipulated for the benefit of the United States, and is 
availed of by the United States under the Treaty of 
Berlin but subject to ; the rights accorded to Germany 
under such provisions. ’ ” (Decisions, Mixed Claims 
Commission, p. 66.) 

******** 

“Claims for losses based on property taken during 
the period of belligerency by Germany or her agents 
(whether civil or military) in German territory are 
within the terms of paragraph (e) of Article 297 of the 
Treaty of Versailles (carried into the Treaty of Berlin), 
which, as here applied, in substance requires that 
Germany shall make compensation for all damage with 
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respect to American property located in Gehnan 
territory as it existed on August 1, 1914, and tak^n or 
used by Germany during the period of belligerency, 
including interest at the rate of 5% per annum jfrom 
the date of taking. 

* * * * * * * * 

“II. In all claims for losses based on property tiaken 
during the period of belligerency by Germany or her 
agents (whether civil or military) in German territory 
and not returned, the measure of compensation ex¬ 
pressed in awards made will be the amount fixed by 
the Commission as the value of such property, jwith 
interest thereon at the rate of 5% per annum frorti the 
date of the actual loss, whether such loss occurred at 
the time of or after the taking, to the date of!pay¬ 
ment/’ (Mixed Claims Decisions, pp. OS, 69.) 

i 

From the foregoing, it is clear that the Commission 
in its award for property taken intended to allow 
just compensation. There was no purpose upon the 
part of the Commission to allow to the owner of the 
property anything more than the exact equivalent 
in money value of that which had been takep by 
Germany. There was to be included in that allowance 
no profit or gain. There had been an involuntary 
conversion of the property, but the award which was 
made was intended to give to the owner the equivalent 
in money of that which the owner had lost. 

In this respect, the Mixed Claims Commission 'only 
followed the rules enunciated by the Supreme Court 
of the United States in its determination of what con¬ 
stitutes just compensation. That Court has frequently 
been called upon to determine what will constitute 
compensation under the constitutional provisions re¬ 
quiring that private property shall not be taken for 
public use without just compensation. 

In the case of Seaboard Air Line Ry. v. United States, 
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261 U. S. 299, the court considered such a question and 
held that the compensation to which the owner is 
entitled is the full and perfect equivalent of the property 
taken (citing Monongahela , etc. v. United States , 14S 
U. S. 312, 327), and that this means that the owner 
shall be placed in as good a position pecuniarily as he 
would have been had his property not been taken, and 
that such owner is entitled to the damages inflicted by 
the taking.! The court then goes on and holds that 
where the property is taken before the payment is 
made in order to constitute just compensation the value 
of the property shall be determined as of the date of 
taking, and that to this sum should be added an 
amount computed in the same manner as interest is 
computed from the date of taking to the date of 
payment and that when the two sums are paid that 
will constitute just compensation. 

To the same effect is the decision of the Supreme 
Court in the case of Brooks Seatilon Corp. v. United 
States, 265 U. S. 106. 

From the above, it would seem obvious that where 
there has been an involuntary conversion and the 
aggregate of the award only grants to the owner the 
perfect equivalent of that which has been taken, there 
is no gain in such transaction and there can therefore 
be no income and no tax. 

This conclusion, however, is further sustained by the 
decisions of the Supreme Court of the United States. 
Section 177 of the Judicial Code provides that no 
interest shall be allowed on any claim against the United 
States up to the time of the rendition of judgment 
unless upon a contract expressly stipulating for its 
payment. In the case of Phelps v. United States, 
274 U. S. 1341, there had been a taking of private 
property for public use and payment had not been 
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made at the time of the taking. The Supreme; Court 
held that the just compensation provided by the 
Constitution included the value of the property at the 
time of the taking plus an amount to be computed in 
the same manner as interest is computed from t^e date 
of the taking to the date of the payment, notwith¬ 
standing the express statutory provisions prohibiting 
the allowance of interest upon claims against the 
United States. This case together with the Seaboard 
case, supra, both determined that the additional sum 
is not interest as such but is only a part of the just 
compensation. 

The Mixed Claims Commission in its awards under 
consideration in the case at bar has done precisely as 
the Supreme Court said should be done in thej cases 
cited. It has determined the value of the propejrty at 
the time of taking, and then in order to make the 
appellant whole for the loss which she suffered because 
of the taking of her property by Germany ajnd to 
return to her the perfect equivalent of the property 
taken has added to the value of the property at the 
time of taking a sum computed in the same ipanner 
as interest is computed from the date of the taking to 
the date of payment. This addition is only a pjart of 
just compensation. It is not interest as such. It does 
not represent a gain. It represents only a return pf the 
capital. It is not income and it is not taxable. 

CONCLUSION. | 

| 

i 

For the reasons heretofore set forth, it is respectfully 
submitted that the determination by the Commissioner 
of a deficiency tax against appellant in the year! 1928 
should be reversed and that it should be held that the 
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appellant owes no deficiency tax for the year 1928 and 
no penalty upon such tax. 

Respectfully submitted, 

i Herman J. Galloway, 

72S 17th Street N. W. 
Washington, D. C., 

; Attorney for Appellant. 

Harold G. Aron, 

The Bar Building, 

New York, N. Y. 

King <fc King, 

728 17th Street N. W., 

Washington, D. C. 

Of Counsel. 
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In the Court of Appeals of the District of 

Columbia 

I 

October Term, 1933 
_ 

No. 6131 

' 

Katherine M. Drier, petitioner 

v. ■ | 

Guy T. Helvering, Commissioner of Internal 

Revenue, respondent 

i 

— 

ON PETITION FOR REVIEW OF DECISION OF THE UNITED 
STATES BOARD OF TAX APPEALS 

i 

_ I 

BRIEF FOR RESPONDENT 

— 

I 

OPINION BELOW 

I 

The only previous opinion is an unrepprted 
memorandum opinion of the United States Board 
of Tax Appeals (R. 9-11). | 

JURISDICTION 

This petition for review involves income taxes 
for 'the calendar year 1928 in the amount of 
$1,014.16, together with a penalty of $253.54 (R. 

11). The decision of the Board of Tax Appeals 

(i) 
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was entered on August 12, 1933 (R. 11). The case 
is brought to this Court by petition for review 
filed November 10, 1933 (R. 11), pursuant to Sec¬ 
tions 1001-1003 of the Revenue Act of 1926, e. 27, 
44 St at. 9, 109-110, as amended by Section 1101 of 
the Revenue Act of 1932, c. 209, 47 Stat. 169, 286. 

QUESTION PRESENTED 

Where an award made by the Mixed Claims Com¬ 
mission, United States and Germany, as compensa¬ 
tion for the taking by Germany of the taxpayer’s 
property inherited by the taxpayer in 1913, specifi¬ 
cally includes, in accordance with the administra¬ 
tive practice of said Commission, interest at a speci¬ 
fied rate from the date of taking to the date of 
award, should the payment of that interest be in¬ 
cluded in the taxpayer’s gross income under the 
Revenue Act of 1928, notwithstanding that the 
principal award together with the interest thereon 
did not exceed the 1913 value of the property in 
question ? 

STATUTES INVOLVED 

Revenue Act of 1928, c. 852, 45 Stat. 791: 

Sec. 22. Gross income. 

(a) General definition .—“Gross income” 
includes gains, profits, and income derived 
from salaries, wages, or compensation for 
personal service, of whatever kind and in 
whatever form paid, or from professions, 
vocations, trades, businesses, commerce, or 
sales, or dealings in property, whether real 
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or personal, growing out of the ownership 
or use of or interest in such property; also 
from interest, rent, dividends, securities, or 
the transaction of any business carried on 
for gain or profit, or gains or profits and 
income derived from any source whatever. 
Sec. 291. Failure to file return, j 
In case of any failure to make and file a 
return required by this title, within the time 
prescribed by law or prescribed by the 
Commissioner in pursuance of law, 23 per- 
centum of the tax shall be added to the tax, 
except that when a return is filed after such 
time and it is shown that the failure to jfile it 
was due to reasonable cause and not dtae to 
willful neglect no such addition shall be made 
to the tax. The amount so added to any tax 
shall be collected at the same time and in the 
same manner and as a part of the tax unless 
the tax has been paid before the discovery 
of the neglect, in which case the amount so 
added shall be collected in the same manner 
as the tax. The amount added to the tax 
under this section shall be in lieu of the 25 
per centum addition to the tax provided in 
section 3176 of the Revised Statutes, as 
amended. 

i 

j 

STATEMENT 

I 

This case comes before this Court on an agreed 

\ 

statement of facts (R. 9), which may be summar¬ 
ized as follows: 

The petitioner inherited in 1913 certain property 
located in Germany, which was seized by Genjnany 


i 
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during the war, and was sold on January 5, 1920,. 
with the approval of the German Government. A 
claim tiled with the Mixed Claims Commission, 
United States and Germanv, resulted in an award 
on January 14,1925, to the United States on behalf 
of the petitioner in the principal sum of $48,000 
together with interest at the annual rate of 5% 
from January 5, 1920, to the date of payment. 
Pursuant to this award, the petitioner on August 1, 
1928, received $68,782.70 from the Treasury De¬ 
partment, which designated that payment as 
follows (R. 10) : 

A principal sum of $48,000 (before de¬ 
ducting V* or 1% thereto, to wit—the sum of 
$240) and interest paid on account of said 
award in the sum of $21,128.34 (before de¬ 
ducting Vs% thereto, to wit—$105.64). 

The property lost by the petitioner had a value 
of not less than $68,782.20 at the time it was ac¬ 
quired by the petitioner in 1913. 1 An additional 
award predicated upon the same loss was entered 
by the Mixed Claims Commission, United States 
and Germany, in the principal amount of $250,000, 
together with interest at the same rate from the 
time of seizure to the date of payment. 

Upon the failure of the petitioner to file an in¬ 
come tax return for the year 1928 (Pet. Br. 3), the 

1 The Record does not show whether the petitioner acquired 
the property Indore or after March 1. 1913. If before, 
then the value of the property as of March 1, 1913. should 
have been used as a basis for comparison rather than the 
value at the time of acquisition. 



respondent made a deficiency assessment in the 
amount of $8,984.07, resulting from the inclusion 
in the petitioner’s gross income of both the pjrin- 
cipal and interest received by her under the award, 
and imposed in addition a 25% penalty for failure 
to file a return, amounting to $2,246.02 (R. 7). The 
petitioner thereupon appealed from this determina¬ 
tion to the United States Board of Tax Appeals, 
which held that the principal amount of the award, 
being merely a return of capital, was not propprlv 
included in the petitioner’s gross income, but that . 
the interest thereon was income and should l^ave 

• j 

been reported as such. Accordingly the tax liabil¬ 
ity was reduced to $1,014.16 and the penalty to 
$253.54 (R. 11). 

SUMMARY OF ARGUMENT 

The original loss to the petitioner was a cjom- 
pleted transaction and deductible the year it 
occurred. United States v. White Dental Co., 274 
U.S. 398. The entire payment on the award in a 
subsequent year, including the interest, was income 
for that year. Burnet v. Sanford & Brooks ,1282 
U.S. 359. | 

Even if the entire payment were not income, that 
portion designated as interest was income. Inter¬ 
est within the meaning of the statute is that wjnch 
is commonlv known and regarded as interest. | Old 
Colony R. Co. v. Commissioner, 284 U.S. 552l In 
the instant case, the amount in question was desig¬ 
nated as interest both by the Mixed Claims Com- 
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mission and the Treasury Department. It had all 
the earmarks of what is generally considered as 
interest. 

The fact that the interest was included in an 

award bv the Mixed Claims Commission rather 
% 

than a court would not seem to be material. Nor 
do the cases cited by petitioner holding that interest 
is an element of just compensation in eminent do¬ 
main cases in anv wav militate against the conclu- 

sion that it mav at the same time be taxable income. 

* 

ARGUMENT 

I 

The entire amount of the award was income to the 
petitioner when received, of which the interest was 
part 

Although the question is not before this Court as 
to whether the entire amount of the award consti¬ 
tuted income, it can be shown that the entire 
amount was income and consequently that portion 
representing the interest was income. 

The Supreme Court of the United States has had 
occasion to consider the character of losses sus¬ 
tained through such seizure of property by Ger¬ 
many. In United States v. White Dental Co., 274 
U.S. 398, it was held that a loss sustained bv an 
American corporation in 1918 by reason of the Ger¬ 
man Government’s seizure of property of a subsid¬ 
iary corporation was a completed transaction and 
deductible 1 in its entiretv for that year, notwith- 

» v 7 

standing that an award therefor was made bv the 

c * 
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Mixed Claims Commission in a later year. It fol¬ 
lows from the White Dental case that the petitioner 
suffered a deductible loss in the year it occurred. 
It was a completed transaction in that year and 
cannot be regarded together with some later award 
as a conversion of capital assets. 

That an award in a later year based upon such 
loss would be income when received is clear from 
Burnet v. Sanford & Brooks Co., 282 U.$>. 359. 
There it was held that the amount recovered on a 
contract was taxable income in the vear received in • 
spite of the fact that it was merely compensation for 
expenditures made in prior years in which there 
were net losses. 

11 

Even though payment of the entire award niay not 
have been income that portion representing interest 
was income 

In making the award in question the jMixed 
Claims Commission, United States and Gei'manv, 
found that the petitioner had sustained a jloss in 
the amount of $48,000, by reason of the seizure of 
her property. Interest was added to that amount 
in accordance with the Commission’s usuaj prac¬ 
tice as provided for in its Administrative Decision 
No. Ill (Consolidated Edition of Decisions and 
Opinions, Mixed Claims Commission, United 
States and Germany, 61), which concludes in part 
(p. 69): ! 

In all claims for losses based on property 
taken during the period of belligerency by 
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Germany or her agents (whether civil or 
military) in German territory and not re¬ 
turned, the measure of compensation ex¬ 
pressed in awards made will be the amount 
fixed bv the Commission as the value of such 

■v 

property, with interest thereon at the rate 
of 5% per annum from the date of the actual 
loss, whether such loss occurred at the time 
of or after the taking, to the date of pay¬ 
ment. 

The Treasury Department in making payment 
upon the award characterized it as (R. 10) : 

A principal sum of $48,000 (before de¬ 
ducting V* or 17c thereto, to wit—the sum 
of $240) and interest paid on account of said 
award in the sum of $21,128.34 (before de¬ 
ducting M»% thereto, to wit—$105.65). 

It is significant that the award itself, rendered 
on January 14, 1925, provided for the payment on 
behalf of the petitioner of $48,000, together with 
an indefinite sum. It was not until August 1,1928, 
when payment was made that this additional 
amount could be determined, and it was then ascer¬ 
tained by computing interest at the annual rate of 
5% on the principal sum of the award from Jan¬ 
uary 5, 1920. to that date. The Treasury Depart¬ 
ment designated tins additional amount as interest* 
and in Administrative Decision No. Ill, supra, the 
Commission treats payments of that kind as in¬ 
terest. It seems inescapable that that portion of 
the award in excess of $48,000 was given as com¬ 
pensation for the loss of use of that sum from Jan- 



uary 5, 1920, to August 1, 1928, and consequently 
is properly characterized as interest within the 
meaning of the Revenue Act of 1928. 

In Old Colony R. Co. v. Commissioner , 2^1 U.S. 
552, the Court had occasion to consider thej mean¬ 
ing of “interest” in the corresponding section of 
the Revenue Act of 1921. In that case a corpora¬ 
tion had sold its bonds at a premium bearing a cer¬ 
tain rate of interest on their face. In view! of the 
fact that the premium operated to reduce the 
“effective” rate of interest, the Commissioner 
sought to prevent the corporation from deducting 
each year the full face amount of interest paid. 
In ruling against the Commissioner’s contention, 
the Court indicated that the common understanding 
of what constitutes interest should be controlling 
(pp. 560-561): i 


* * * In common parlance the bonded 

indebtedness of a corporation imports the 
total face of its outstanding bonds—the 

i 

amount which must be paid at their inatur- 
ity. * * * We cannot believe tliajt Con- 

gress used the word having in mind any con¬ 
cept other than the usual, ordinary, and 
everyday meaning of the term, or that! it was 
acquainted with the accountants’ phrase 
“effective rate” of interest and injended 
that as the measure of the permitted deduc¬ 
tion. 

In the present case, as with corporate ob¬ 
ligations generally, the bond has a pail value 
and each coupon stipulates that on a date 
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therein mentioned the company will pay a 
named sum as interest on the bond. * * * 

In short, we think that in the common 
understanding “interest” means what is 
usually called interest by those who pay and 
those who receive the amount so denomi¬ 
nated in bond and coupon, and that the 
words of the statute permit the deduction of 
that sum, and do not refer to some esoteric 
concept derived from subtle and theoretic 
analysis. * * * 

Similarly, in the instant case, the amount desig¬ 
nated as interest was what would commonly be re- 
garded as such. It was so regarded not only in the 
decision of the Mixed Claims Commission, but also 
by the Treasury Department. Its amount was un¬ 
certain until the date of payment, and was then 
computed atithe rate of 5% per annum to the date 
of payment. Plainly, it had all the earmarks of 
what is known in common parlance as “interest.” 

The petitioner, however, asserts (Br. 6-7) that 
the additional sum in question must be regarded as 
a return of capital in view of the fact that the entire 
amount of the award did not exceed the 1913 value 
of the property. The theory upon which the peti¬ 
tioner predicates that contention is probably best 
enunciated by the Supreme Court in Doyle v. 
Mitchell Bros . Co., 247 U.S. 179, 185: 

In order to determine whether there has 
been gain or loss, and the amount of the gain, 
if any, we must withdraw from the gross pro¬ 
ceeds an amount sufficient to restore the cap- 



ital value that existed at the commencement 
of the period under consideration, j 

With this doctrine there is no disagreement nor 
is it urged that any of the other cases citec| by the 
petitioner in support of that conclusion (Bii 7) are 
unsound. It is, however, submitted that that doc¬ 
trine is inapplicable to the present facts. j Those 
cases merely hold that where there has beep a sale 
or conversion of capital assets, the entire! capital 
value, computed as of beginning of the period in 

i 

question, must be returned through the proceeds 


of the sale or conversion before any gain cap be de¬ 
termined. Thev do not in any way deal With the 
concept of interest, and are applicable only Where it 
is sought to determine profit on sale without refer¬ 
ence to interest. 

j 

While the petitioner admits (Br. 8) that interest 
on judgments may sometimes be taxable income, 
she nevertheless contends (Br. 8-10) that apy part 
of the award found bv the Court to be interest 

*■ i 


cannot be regarded as taxable income on tliel theory 

C7 +J 

I 

that awards bv the Mixed Claims Connpission 

%/ 

should be distinguished from judgments of domes¬ 
tic courts by reason of the fact that a judgment of 
a domestic court is “theoretically consensual ” 
whereas the contrary is true in the case of awards 
by the Mixed Claims Commission. Such a distinc¬ 
tion seems unsound. By invoking the powers of 
the Commission through the United States Govern- 
ment and by receiving payment on its awardi it can 
hardly be said that the petitioner gave any lesser 
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degree of consent than if she had sought and ob¬ 
tained a judgment in court. However, even assum¬ 
ing that the award is not surrounded by all of the 
“consensual” elements which attach to a judgment, 
there would appear to be no sound basis for exclud¬ 
ing from taxable income interest in such an award 
that would be taxable income if part of a judgment. 

The petitioner further contends (Br. 11-17) 
that that portion of the award termed interest is 
merely one element of “just compensation”, from 
which she attempts to conclude that it is not inter¬ 
est (Br. 17), The cases cited in support of that 
conclusion ( Seaboard Air Line Rjj. v. United 
States, 261 U.S. 299; Brooks Scanlon Corp . v. 
United States, 2 65 U.S. 106; Phelps v. United 
States, 274 U.S. 341) can decide no more than that 
“just compensation” within the meaning of the 
Fifth Amendment to the Constitution must include 
interest in federal eminent domain cases. In view 
of the fact that Section 177 of the Judicial Code 
(U.S.C., Title 28, Sec. 284) prohibits interest on 
claims against the United States up to the time of 
rendition of judgment unless a contract expressly 
stipulates for its payment, the petitioner seeks to 
conclude that the above cases must hold that the 
additional sum is not interest. In that respect 
those cases merely hold that interest on a judgment 
in an eminent domain proceedings is not “interest” 
within the meaning of Section 177 of the Judicial 

Code. That in no way conflicts with such interest 

•/ 

being income for purposes of taxation. In fact the 
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court in United States Trust Co. of New York v. 
Anderson, 65 F. (2d) 575 (C.C.A. 2d), certiorari 
denied, November 6, 1933, No. 460, October Term, 
1933, assumed that such interest was taxable with¬ 
out considering the point worthy of comment. 
Compare Riddle v. Commissioner, 27 B.T.ji. 1339; 
Marine Transport Co. v. Commissioner, 28 B.T.A. 
566. 

. 

{ 

Inasmuch as petitioner nowhere in her brief 
makes any contention as to the addition of twenty- 
five per centum to the amount of the tax,| it may 
be assumed that she concedes its propriety if it 
should be established that the tax itself is!proper. 

CONCLUSION 

The decision of the Board of Tax Appeals is cor¬ 
rect to the extent that the payment of interest was 
held to be income to the petitioner. 

Respectfully submitted. 

Frank J. Wideman, 
Assistant Attorney General. 

J. Louis Monarch,! 

Arnold Raum, 

Special Assistants to the Attorney General. 

April 1934. 
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